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Dear Justice McClellan, 
 

Royal Commission into Institutional Responses to Child Sexual Abuse 
COIN Submission No 6 

 
“Rules Concerning Limitation of Actions and Access to Justice by Victims of Child 

Sexual Assault” 
 

In this submission, COIN briefly: 

 

a) Outlines the position of Australian common law and the Victorian statutory 

regime concerning “limitation of action” rules currently applying to common law 

actions for damages for personal injuries, 

b) Highlights reasons for reform and submits recommendations for law reform to 

enable victims a fair opportunity to seek justice through the legal system and 

correct the substantial barriers and disincentives currently encountered, and; 

c) Argues why victims of clergy sexual abuse, and victims of child sexual abuse at 

the hands of those in a position of trust or influence, deserve a special statutory 

regime or exception from current rules to address these personal injuries 

through compensation when out of time.  

Here, discussion is confined to the extensive abuse revealed to have been committed 

by priests and others associated with the Roman Catholic Church. COIN has considered 

the valuable submissions published by a variety of organisations, including the Law 

Institute of Victoria (LIV), and seeks to build upon these submissions. 

 

COIN submits that the issues addressed herein are of vital importance to the 

administration of justice, in particular, to access to justice for victims of child sexual 
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abuse throughout Australia. This submission refers, in relation to statute law, primarily 

to Victoria. However, the issues arising and reforms suggested are intended to apply 

Australia-wide.   

 

Existing law regarding time limits 

The existing statutory regime in Victoria is found in the Limitation of Actions Act 

1958 (LAA). This provides, in regards to actions for damages for personal injuries, a 

limitation period of 3 years from the date on which the cause of action accrued.1 There 

are many exceptions to this rule under the LAA, including different calculations for 

disease or disorders2, and disability.3 Further, the LAA provides a mechanism for a 

Victorian court to extend the period of time within which an action may be brought for 

such period as it determines appropriate.4 Subject to all the circumstances of the case, in 

arriving at its decision, the court must consider a list of general factors imposed by the 

LAA.5   

 

In Victoria, where damages are claimed in respect of personal injuries consisting of 

disease or disorder, the action can be brought within three years from “the date on 

which the person first knows”: 

 

a) that he has suffered those personal injuries, and 

b) that those personal injuries were caused by the act or omission of some person6.  

 

These provisions allow for those who have suffered sexual abuse, but who did not 

realise the harm caused by this abuse until a later date, to have time start running at the 

time of realisation. An example of this would be a child who does not realise the effect of 

the abuse at the time it occurs, or forgets about the abuse, and many years later suffers 

Post Traumatic Stress Disorder (PTSD) when the effect of the abuse is realised or 

remembered. The High Court acknowledged this kind of late onset in Stingel v Clarke7. 

However, this exception to time requirements does not recognise the tendency of 

                                                
1 Limitation of Actions Act 1958 (Vic), s 5 (1) (a) (LAA).  
2 LAA s 5 (1A). 
3 LAA s 23 (1). 
4 LAA s 23A (2). 
5 LAA s23A (3). 
6 LAA s 5 (1A). 
7 [2006] HCA 37. 
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victims to report or acknowledge abuse many years after realising the harm, or even 

those who realise the harm at the time it occurred but did not report due to the shame of 

being abused and the cultural implications of accusing the for example, family priest, of 

abuse.  

 

The Victorian Ipp Report8 led to some changes in the Victorian legislation, including 

the introduction of LAA s. 27I. Here, a special limitation period is granted for those who 

are abused by a parent, guardian or a close associate of a parent or guardian. This 

section is discussed further in these submissions, and is perhaps the key to allow those 

victims of clergy sexual abuse to properly access justice.   

 

Reasons and recommendations for reform  

COIN submits reform is required as victims of clergy sexual abuse, and indeed 

all victims of child sexual abuse, fall within a special class of plaintiff who face 

challenging obstacles in order to access justice. Psychological, cultural and historical 

elements pose barriers to these victims in coming forward to report, or pursue 

compensation for, the harm suffered. Further, legal hurdles exist in both the ways the 

claims are defended, and limitation periods which exist. The justification for these 

plaintiffs being a “special class” is explored more in part 3 of these submissions.  

 

The law does contemplate certain scenarios where exceptions exist for 

circumstances where the plaintiff is under a relevant disability9 or under a legal 

incapacity10, or, as in Clarke v Stingel,11 where the plaintiff later realizes the harm 

suffered. However, COIN submits the law fails to adequately contemplate those who 

realize the harm at the time the abuse occurs, or realize such harm soon after, but for 

psychological reasons do not report this harm or commence an action for compensation 

until many years later.  

 

This kind of delay is reported widely, and it is well documented. Victims of child 

sexual abuse will rarely report the abuse at the time it occurs. Even in circumstances 

where abuse is reported, such complaints were at times ignored, or children not 
                                                
8 See Ipp, Review of the Law of Negligence: Final Report (2002), produced by a panel of ‘eminent persons’. 
9 LLA, 27D(2), 27E. 
10 LLA, s 27J. 
11 (2006) 226 CLR 442. 
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believed, due to cultural and religious factors influencing families. Further delay often 

occurs due to the onset of PTSD, a failure to face the abuse which occurred, 

embarrassment or shame. It is widely reported throughout Australia that many 

survivors of child sexual abuse will not be ready to commence legal proceedings until 

their 30s or 40s12. Lord Justice Sedley acknowledged this in an unreported English 

decision13: 

 

• “It is in the nature of abuse of children by adults that it creates shame, fear and 
confusion, and these in turn produce silence. Silence is known to be one of the 
most pernicious of fruits of abuse. It means that allegations commonly surface, 
if they do, only many years after the abuse has ceased.” 

 

These victims can easily run out of time due to their lack of psychological 

resources and are left to the discretion of the Court, and at times subject to the rigorous 

conduct of the defendant14, when pursuing their claim. Although there is discretion for 

the court to extend the time limit, it is recognized that this process is often difficult and 

the Court is often unwilling, in a particular case, to extend the limitation period15.   

 

In the face of these obstacles, victims who first have to face coming to terms with 

the abuse, and then reveal such in public, are discouraged from bringing a claim if there 

is the possibility it will be struck out due to time constraints and the unwillingness of the 

Court to exercise its discretion. For these reasons, the law should be amended to 

properly allow victims to seek compensation for the harm suffered and soften the major 

disincentives facing those seeking legal redress.  

 

Proposals for reform 

In order to achieve justice in cases of clergy sexual abuse, and to allow victims of 

such abuse to be afforded their right to access justice, COIN submits the LAA be 

amended to alleviate the substantial barriers and disincentives which face those seeking 

compensation. 

 

                                                
12 Matthews, Ben, “Judicial Considerations of Reasonable Conduct by Survivors of Child Sexual Abuse”, [2004] 
UNSWLawJl 36; (2004) 27(3) UNSWLawJ 631, p. 634. 
13 Ablett and others v Devon CC and others (unreported, December 2000).  
14 See Trustees of the Roman Catholic Chruch v Ellis & Anor [2007] NSWCA 117.  
15 Spandideas v Vellar [2008] VSC 198; Caven v Women’s and Children’s Health [2007] VSC 7. 
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COIN has had the advantage of considering numerous submissions put forward 

by the legal community, including the LIV, and seeks to add to the submissions already 

put forward to strengthen the argument for reform.  

 

SUBMISSION 1: Firstly, COIN submits LAA s. 27I, being the special limitation period 

for minors injured by close relatives or close associates, be amended to include the 

following: 

 

1. Amend the title to read: “Special limitation period for minors injured by close 
relatives, close associates or persons in a position of trust or authority”. 
 

2. Insert a new sub-section (4) containing the following exception to the limitation 
period: 

 
a. 27I (4). “No limitation period exists if a cause of action is founded on the 

sexual assault of the person (the victim) who was a minor at the date of 
the sexual assault and at the time of the sexual assault one of the parties 
was a parent or guardian of the victim, a close associate of a parent or 
guardian of the victim, or at the time of the sexual assault was a person in 
a position of trust or authority in relation to the victim or was someone on 
whom the victim was dependent” 

 

The above amendment allows the opportunity for child victims of clergy sexual 

abuse to commence legal proceedings without any time constraints. On the authorities, 

priests would usually fall within the category of trust, authority or dependence 

prescribed above. It has been long considered priests held a revered position of 

authority and trust in the community, particularly amongst those in their parish. 

Longmore LJ in Maga v The Trustees of the Birmingham Archdiocese of the Roman 

Catholic Church16 relevantly stated: 

 

• “for centuries the church has encouraged lay persons to look up to (and indeed 
revere) their priests. The church clothes them in clerical garb and bestows upon 
them their title Father... it is difficult to think of a role nearer to that of a parent 
than that of priest.” 

 

Allowing an amendment to create a position of no limitation in circumstances such 

as these is not unprecedented in common law jurisdictions. In Canada, see section 3(4) 

                                                
16 [2010] EWCACiv 256; [2010] All Er (D) 141 (Mar). 
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of British Columbia’s Limitation Act (1996),17 and section 16 (1) (h) of Ontario’s 

Limitations Act (2002).18 These relevantly state: 

 

• “There is no limitation period in respect of, a proceeding arising from a sexual 
assault if at the time of the assault one of the parties to it had charge of the 
person assaulted, was in a position of trust or authority in relation to the person 
or was someone on whom he or she was dependent.” 

 

Amending this section to impose no limitation period for those child victims who are 

sexually abused by a parent, guardian or a person in a position of trust or authority, 

inclusive of religious personnel, reflects the public outrage at such an abhorrent breach 

of trust and care. Recent revelations in Australia regarding the sexual abuse of minors 

within the care and trust of religious institutions, giving rise to a Royal Commission, 

reflects the wider public interest in this issue, and calls for changes in the law to reflect 

this public interest.  

 

It is often argued in defence of limitation periods that prejudice suffered by a 

defendant due to the passing of time may be so severe so as to deny a fair trial19. 

However, in cases of institutional abuse where late reporting is so rampant, both the 

defendant and the plaintiff are similarly prejudiced20. From the plaintiff’s standpoint, 

often an abuser is deceased, or, at the time of the abuse, was not investigated by police. 

Witnesses may be unable to be located or may have passed away, denying the plaintiff 

the opportunity to lead evidence or cross examine either the abuser or his witnesses. 

Contrastingly, religious organisations are able to rely on their records to defend claims, 

and rely on the lack of evidence provided by the plaintiff. As a general rule, the balance 

of seeking justice should weigh in favour of the plaintiff.   

 

The Court in Lampard-Trevorrow21 was persuaded by such arguments of fairness, 

and upheld an extension of time in a claim relating to the aboriginal “stolen generation”. 

It was held the injustice to the plaintiff if a rigid time limit were to prevail was greater 

                                                
17 Limitation Act, RSBC 1996, c 266, ss 3(4)(k)(i), (l). 
18 Limitations Act 2002, S.O 2002, Chapter 24, Schedule B. 
19 John T Rush, ‘Cubillo and Gunner Revisited: A Question of National Character’ (2008) 12(E) Australian Indigenous 
Law Review 25, 29. 
20 See, for example, Curnow v Roman Catholic Trust Corporation Diocese of Melbourne [2006] VAC 364 where the 
prejudice suffered by the defence was comparably minimal to the need to extend time. 
21 (2010) 106 SASR 331. 
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than the disadvantage to the defendant in the passing of time and inability to defend 

themselves. It was further stated that the stolen generation cases warranted this type of 

treatment as it is a “matter of national concern and controversy”22. COIN submits that 

the revelations of religious child sexual abuse in Australia is of similar national concern 

and controversy. The scales should be tilted in favour of reform.    

 

Submission 2: The Victorian government should legislate for a one-year period 

where victims of clergy sexual abuse are free to appeal, or have reviewed without 

challenge by an independent board, the amount accepted, and the integrity of 

proceedings, in settlement of their claim through The Melbourne Response (Melbourne 

Archdiocese) and Towards Healing (the rest of the State). The Melbourne Response 

notes in its online brochure that: 

 

• “if the person making the a complaint accepts the recommended payment, the 
amount will be paid in full settlement of all legal claims against the Archbishop 
and the Archdiocese in relation to the Independent Commissioner’s findings.” 

 

However, it has been widely reported in the Victorian inquiry that around half of the 

victims compensated were highly dissatisfied with the process23 and felt pressured into 

accepting the offers made due to the highly daunting task of suing the church24. Those 

victims were rightly concerned by the prospect of the church rigorously defending 

claims on the basis of time restraints and could have felt pressured in a way that 

impacted their decision to accept what they believed was an unjust offer. The transcript 

from the Victorian inquiry of Ms N. Davis25 notes: 

 

• “In practice Towards Healing and the Melbourne Response serve primarily to 
silence victims, keep us in the dark and isolated from other victims, disempower 
and confuse us, manipulate and bully us into relinquishing our rights to 
assistance for as little as possible and neatly hide this sorry mess from public 
view.” 

 

Based on these accounts, the highly pressurised and imposing circumstances in 

which The Melbourne Response conducts investigations leading to offers made to 
                                                
22 (2010) 106 SASR 331, 460. 
23 Marr, David, ‘The Vatican’s Holy War’, The Age, 21 September 2013. 
24 See, for example, the evidence of Mr Ian Lawther, Mr Anthony Foster, Victorian Parliamentary Inquiry into 
Institutional Responses to Sexual Abuse, Melbourne Hearings, 23 November 2012. See Inquiry website.  
25 Transcript, Victorian Parliamentary Inquiry Melbourne Hearing, 26 November 2012. 



8 
 
 
victims, in itself, imposes on a victim a sense of how the church may defend the case if he 

or she decides to utilise the court process to obtain compensation.26 It communicates 

the defensive attitude of a church always both well represented and highly resourced. 

Indeed, some witnesses’ state they were not informed of other possible avenues of legal 

redress, and were not properly advised in regards to pursuing these options.27   

 

 Dollar figures submitted to the Victorian inquiry by victims evidence a dismal 

average payout figure for those victims who have suffered rape and other forms of 

sexual mistreatment and abuse at the hands of religious personnel. The average payout 

to a victim was reportedly $32,500.28 This is the average figure awarded to victims to 

give up their legal claims against the Archdiocese. These victims were often dissatisfied, 

and felt pressured due to the enormous task of commencing legal action. They thus 

accepted sums which, it is submitted are unjustly and manifestly far too low having 

regard to the abuse they suffered.    

 

COIN believes an independent Review Board should be created to review 

complaints of abuse of process, denial of natural justice or procedural fairness, 

inadequate or unjust payment settlement figures, undue influence or unconscionable 

conduct on behalf of the Catholic Church’s Melbourne Response and Towards Healing 

programs. Allowing a review process available to victims without the stress of judicial 

review or adversarial process would properly allow a realistic assessment of the 

strength of their claim before deciding if they were mistreated to a degree requiring 

appeal.  

 

Submission 3: Thirdly, COIN supports the LIV recommendation that the 

Victorian government legislate from a future date to introduce a three year moratorium 

on limitation periods to allow past victims of sexual abuse to consider bringing an action 

in the courts. Such a reform would allow victims who have previously been discouraged 

from commencing legal proceedings due to the time restraints imposed by the LAA to 

re-consider. As previously mentioned, despite the Court having a discretion to extend 

time, many victims would be dissuaded by the possibility of having their claims 
                                                
26 See, for example the evidence of Mr Ian Lawther, Victorian Parliamentary Inquiry, Melbourne Hearings, 23 
November 2012. 
27 Ibid, at page 7. 
28 Marr, David, ‘The Vatican’s Holy War’, The Age, 21 September 2013. 
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dismissed due to a time restraint, leaving them in a more difficult situation since 

initiating proceedings makes this sensitive information public for no good reason.  

 

Submission 4: Fourthly, COIN supports the LIV recommendation that when a 

complaint is made directly to a religious organisation about criminal abuse, the clock for 

calculating the limitation period should stop while internal investigations are taking 

place, so as not to deprive the victim of passing time due to extensive internal 

investigations.  

 

Submission 5: Finally, COIN supports the LIV presumption in favour of an 

extension of time in cases of child abuse. As previously mentioned, the passing of time in 

cases of church sexual abuse can often prejudice both the plaintiff and defendant. In 

circumstances such as these, the onus of proof to extend time should not be on the 

victim, but rather, the defendant should be required to rebut the presumption that time 

should be extended. This process correctly affords the plaintiff, who has had to come to 

terms with the abuse and reveal such abuse before the public, friends and family, to 

expect the time limitation will be extended unless there are good reasons, or exceptional 

circumstances, not to do so.  

 

COIN believes the above reforms are required to address these historical, 

institutional wrongs perpetrated by highly powered and resourced organisations such 

as the RCC that have the ability to defend claims rigorously, and at times, unjustly. The 

rule of law demands access to justice for those who have suffered a wrong. The reforms 

proposed here allow the opportunity to at least seek this justice. Allowing a legal system 

to deny a child victim the right to seek compensation for sexual abuse suffered at the 

hands of a person they trusted, and expected care from, does not properly reflect the 

community value of punishing those who abuse, and assisting those who suffer abuse, 

the impacts of which can be life-destroying.         

 

Special class of plaintiff  

The available literature and studies on the effects of childhood sexual abuse, and 

indeed, sexual abuse by a priest, are abundant and unequivocal in their conclusions. 
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Although many studies present different sample sizes29, different gender focus30 or are 

geared towards a certain kind of effect (drug abuse, suicide, psychological effects, self-

harm, loss of self-esteem, turning to abuse themselves etc), most studies arrive at the 

same outcome: there is a strong relationship between child sexual abuse and social and 

psychological damage, including mental health consequences later in life31. 

 

Recent studies of twin groups conducted in Australia, wherein twin pairs were 

examined, and the effects on the twin who was sexually abused displayed profound 

results. The 2000 study conducted by Dinwiddie et al.32 where 5,995 twin pairs were 

examined, found a high odds ratio for the sexually abused child of major depression, 

alcohol disorder and panic disorder. A 2002 Australian study by Nelson et al.33 found 

astounding results in twin pairs where one twin only had been abused. 1,991 twin pairs 

were studied. The twins who were abused recorded significantly higher rates of “major 

depression, attempted suicide, conduct disorder, alcohol dependence, nicotine 

dependence, social anxiety, rape as an adult and divorce”34.  

 

The correlation between these findings and childhood sexual assault provides 

ample justification for these child sexual abuse victims to be classified as a special class 

of plaintiff. As highlighted above, many victims realise the harm of the abuse at the time 

it in fact occurs, but do not report the abuse until years later, when they will be “out of 

time”, or have to attempt to overcome time restraints when considering commencing an 

action. Those who develop PTSD closely in time to the abuse, who realise the harm of the 

abuse, often are not equipped to commence action until those psychological problems 

have resolved35. These are, at times, insurmountable barriers to such victims when 

considering legal action to redress the wrong suffered.   

 

                                                
29 See Cashmore, Judy and Shackel, Rite, The long-term effects of child sex abuse, CFCA Paper No.11 2013.  
30 See Berns, Lois and van Wormer, Katherine, The Impact of Priest Sexual Abuse: Female Survivors’ Narratives 
AFFILIA, Vol 19, No. 1, Spring 2004 53 – 67. 
31 Cashmore, Judy and Shackel, Rite, The long-term effects of child sex abuse, CFCA Paper No.11 2013, 7. 
32 Dinwiddie, S., Heath, A. C., Dunne, M. P., Bucholz, K. K., Madden, P. A., Slutske, W. S. et al. “Early sexual abuse and 
lifetime psychopathology: A co-twin control study”, (2000) Psychological Medicine, 30(1), 41-52. 
33 Nelson, E. C., Heath, A. C., Madden, P. A., Cooper, M. L., Dinwiddie, S. H., Bucholz, K. K. et al. “Association between self-
reported childhood sexual abuse and adverse psychological outcomes: Results from a twin study”, (2002) Archives of 
General Psychiatry 59(2), 139-45. 
34 Cashmore, Judy and Shackel, Rite, The long-term effects of child sex abuse, CFCA Paper No.11 (2013), 8. 
35 Matthews, Ben, Judicial Considerations of Reasonable Conduct by Survivors of Child Sexual Abuse, [2004] 
UNSWLawJl 36; (2004) 27(3) University of New South Wales Law Journal 631, page 634. 
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Having to first overcome the hurdle of confronting the abuse, dealing with the 

shame and embarrassment often felt, needing to overcome the commonly engendered 

belief that a priest can do no wrong36, and further having to overcome psychological 

harm before considering reporting the abuse or commencing proceedings are all factors, 

amongst many more, which characterise this special class of plaintiff.  

 

Furthermore, in terms of priestly sexual abuse, a victim is likely to have been 

subjected to historical, religious and cultural factors which delayed his or her 

understanding of the abuse, or indeed, misled the child into believing the abuse wasn’t 

wrong. Moreover, many victims report that their religious faith led them to believe that 

they were, in fact, the ones doing wrong, by engaging in these acts or even tempting a 

priest to commit them. It is uncontroversial that these feelings were often carefully 

manicured by offenders grooming a child for sexual gratification.37 Adding to this 

perilous situation are cultural factors which permeated many religious families. Children 

who complained, were often not believed, the abuse was ignored and/or the child 

blamed: 

 

• “the families of many victims were closely allied with the life of their church—a 
spiritual family; the abuse tended to occur over an extended period of time, 
similar to many cases of incest; adults frequently did not believe reports of abuse 
when alerted to it, which often also occurs in cases of incest; church leaders tried 
to silence victims to avoid scandal, also a repeated theme in incest; and many 
victims did not disclose the abuse until adulthood, again similar to many cases of 
incest.”38   

 

The above are clear historical and cultural factors which existed in the lives of many 

Catholic (or other) religious families, creating in the victim an even deeper sense of self-

loathing and fear, further perpetuating the psychological effects of abuse in later life. It is 

reported that due to the power imbalance and involvement of religion in clergy based 

sexual assault, the impact on the victim’s life is particularly devastating, creating further 

                                                
36 Berns, Lois and van Wormer, Katherine, The Impact of Priest Sexual Abuse: Female Survivors’ Narratives AFFILIA, 
Vol 19, No. 1, Spring 2004 53 – 67. 
37 See reports of victims in Berns, Lois and van Wormer, Katherine, The Impact of Priest Sexual Abuse: Female 
Survivors’ Narratives AFFILIA, Vol 19, No. 1, Spring 2004 53 – 67. 
38 Brady, S, “The impact of sexual abuse on sexual identity formation in gay men”, (2008) Journal of Child Sexual Abuse, 
17(3-4), 359-376. 
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effects of loss of trust, self-worth, sexual identity, and social and cognitive 

development39 on top of the more common effects of sexual abuse.  

 

Taking the above into consideration, COIN submits that due to  

- the cultural and historical factors noted which add to the already very common 

late-reporting of abuse;  

- the known devastating effect of both clergy sexual abuse (and child sexual abuse 

generally),  

justifies those abused by parents, guardians, close associates of such, or by those in 

position of power, influence or trust over the child (i.e. a priest) to be in a special class of 

plaintiff deserving of the above reforms recommended by COIN and others.   

 

COIN requests that this submission is to be made publicly available when 

received by you.   

 

Yours faithfully,  

 

 

 

Dr Bryan Keon-Cohen AM QC 

President, COIN 

 

 

 

Mr Samuel Barker 

Graduate Solicitor  

 

 

 

Ms Lia Anderson  

Graduate Solicitor 

                                                
39 See Cashmore, Judy and Shackel, Rite, “The long-term effects of child sex abuse”, CFCA Paper No.11; 2013, 10 and 
Berns, Lois and van Wormer, Katherine, “The Impact of Priest Sexual Abuse: Female Survivors’ Narratives”, AFFILIA, 
Vol 19, No. 1, Spring 2004 53 – 67. 


